Apart from their direct application against the state, the justiciability of socioeconomic rights also requires the transformation of those aspects of private law that regulate relationships which are crucial for their effective enjoyment. This is acknowledged by the Constitution of the Republic of South Africa, 1996, which determines that rights may sometimes bind private parties and requires courts to develop the common law in accordance with the spirit, purport and objects of the rights in the Bill of Rights. Common-law development is a viable remedial paradigm for the horizontal enforcement of socio-economic rights. This is particularly because the value-based development of common law in the course of private-law litigation is often regarded as an uncontroversial aspect of the judicial function, even in legal cultures to which the notion of rights-based judicial review is novel or alien. To illustrate the necessity of infusing the private law realm with public law values associated with the protection of socio-economic rights, the article considers the effect of the constitutional right of access to health care services, on the body of South African private law pertaining to the regulation of the doctor-patient relationship. After making a case for the seepage of public law norms into the private-law regulation of this relationship, the article points to certain features of such regulation that appear in need of reconceptualisation in light of relevant constitutional guarantees. It then suggests certain modifications to the existing legal position and critically discusses case law in which similar developments have been contemplated.
I INTRODUCTION
Conventional, liberal human rights discourse has often assumed that rights are not fit for application against non-state actors. Much has been made of the 'public law' character of rights, which were initially designed to curb excesses of public power, rather than to regulate 'private' commercial or interpersonal relationships. Over time, however, the distinction between the public and private spheres as respectively being appropriate and inappropriate venues for the application of human rights norms has been unmasked as artificial, counterproductive and oppressive, especially in a lived reality where much harm is suffered by vulnerable members of society at the hands of powerful private entities. 1 Along similar lines, conventional liberal human rights discourse's opposition to the notion of justiciable socio-economic rights has, in recent years, been significantly deflated. Arguments that socio-economic rights are conceptually ill-suited for judicial review and that courts are politically poorly positioned and institutionally ill-equipped to decide matters of social and economic justice are increasingly regarded as overstated, 2 while the lived reality of poverty and material deprivation refutes the notion that respect for and affirmation of inherent human dignity is achievable through the protection of civil liberties alone. 3 But, notwithstanding increasing acceptance that, first, judicial enforcement of socio-economic rights is both possible and necessary and that, secondly, human rights should sometimes infiltrate the private sphere, suggestions that socio-economic rights should be capable of 'private' enforcement are typically met with skepticism or outright dismissal. In addition to ideological and political objections to the idea that private parties should sometimes be bound to socio-economic rights, it is often argued that such 'horizontal application' of socio-economic rights would impose overly onerous duties on private parties. Given further that the recognition and enforcement of socio-economic rights is typically associated with a particular, social-democratic, view of the state, it is readily assumed that they should bind only the state. 4 On the other hand, there is nothing inherent in socio-economic rights that render them incapable of horizontal application. This is clearly illustrated by the everyday enforcement of a great many socio-economic rights and duties contained in legislation and common law. 5 Moreover, there is growing consensus that private entities are every bit as capable of harming the enjoyment of socio-economic rights as the state. Apart from the socio-economic significance of individual actions and interactions, corporations (which typically command substantial power and resources) are increasingly implicated in socio-economic rights violations. 6 The transfer of State power to the private sector through privatization policies has intensified this phenomenon, not only by increasing the social significance of corporate action, but also by transferring many 'welfarerelated' functions, once associated exclusively with the state, to the private sector.
The increasing capacity of private entities to determine access to socioeconomic amenities clearly suggests that the transfer of state-like powers and functions to the private sector should be accompanied by a similar transfer of socio-economic responsibility and accountability. 7 But, even beyond the corporatisation of welfare functions, it would be incongruous to preclude socio-economic rights from applying in any so-called 'private' interactions, since this would remove the protection awarded by the rights from the very context where the consequences of socio-economic rights violations are most often felt. 8 This article aims to contribute to the formulation of a coherent and workable theory on the horizontal application of socio-economic rights, by investigating the indirect impact of justiciable socio-economic rights on those aspects of private law that regulate private (personal, contractual or commercial) relationships which are crucial for the effective enjoyment of socio-economic rights. I argue that the judicial development of the common law (of which the bulk of South African private law consists) in resonance with the values underlying justiciable socio-economic rights presents a viable remedial paradigm for the actualisation of socio-economic rights in the private sphere. This is particularly so, I contend, because the value-based development of common-law norms in the course of private-law litigation is typically regarded as an uncontroversial aspect of the judicial function, even in legal cultures to which the notion of rights-based judicial review is novel or alien.
The focus of the article is largely confined to the impact of the right of everyone to have access to health care services, guaranteed by s 27(1)(a) of the Constitution of the Republic of South Africa, 1996 ('the Constitution') on the body of South African private law pertaining to the regulation of the doctor-patient relationship. In section II below, I first discuss the manner and extent to which socio-economic rights are generally capable of applying to 'private' matters, in terms of the provisions governing rights-adjudication under the South African Bill of Rights. I then engage with the content of the right to have access to health care services, in an attempt to ascertain the extent to which the obligations generated by the right are fit for horizontal application. Thereafter, section III discusses the potential of common-law development as remedial paradigm for giving effect to certain of the horizontal dimensions of the right. After making a case for the seepage of public law norms into the private-law regulation of the doctor-patient relationship, I point to features of such regulation that appear in need of reconceptualization, in light of the constitutional guarantee of access to medical care. I suggest modifications to the existing state of common law in this regard and critically discuss case law in which similar modifications have been contemplated.
Overall, the article intends to illustrate that judicial engagement with justiciable socio-economic rights must extend beyond the 'traditional' public-law understanding of rights-based judicial review. Justiciable socio-economic rights ultimately require the reconstruction of the tenets of both the public and private law spheres, whilst highlighting anew the artificiality of their separation. According to s 7(2) of the Constitution, the State must 'respect, protect, promote and fulfill the rights in the Bill of Rights'. The obligation to 'protect' the rights in the Bill of Rights is typically understood to mean that the state must safeguard individual members of society from infringements of their rights by third parties and must ensure the adequacy of legal remedies that prevent or compensate for such infringements. In relation to socio-economic rights, this appears to imply the recognition, regulation and enforcement of so-called 'private' or 'horizontal' socio-economic obligations. 9 Horizontal application of the rights in the South African Bill of Rights is regulated primarily by subsecs 8(2)-(3) of the Constitution, which determine:
(2) A provision of the Bill of Rights binds a natural or juristic person if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.
(3) When applying a provision of the Bill of Rights to a natural or juristic person in terms of subsection (2), a court -(a) in order to give effect to a right in the Bill, must apply, or if necessary develop, the common law to the extent that legislation does not give effect to that rights; and (b) may develop rules of the common law to limit the right, provided that the limitation is in accordance with section 36(1).
While nowhere excluding socio-economic rights from horizontal application, these provisions acknowledge that not every right, and not all obligations imposed by a particular right, are capable of horizontal application. A further factor that is clearly relevant to a judicial decision on whether to allow for the horizontal application of a particular socioeconomic right, is the nature or identity of the person or entity against whom the right is to be applied, for the obvious reason that everyone does not have equal capacity to comply with the various obligations imposed by all socio-economic rights. 10 Alfred Cockrell's assertion that that s 8(2) 'proceeds on the assumption that constitutional rights might be agent-relative and context-sensitive, inasmuch as their direct application against private agencies will depend on the circumstances of the case and the characteristics of the particular person' 11 is therefore particularly significant for the horizontal application of socio-economic rights.
Stephen Ellman argues that the extent to which a private entity may be held accountable for infringements of socio-economic rights must depend on the nature and extent of the power exercised by the entity, the degree to which the power emulates state powers and the impact of the power on the enjoyment of socio-economic rights. Ellmann accordingly suggests that entities which exercise powers or perform functions that emulate those of the state, or that impact on the exercise of rights by citizens in a similar manner, should be held bound by relevant socio-economic provisions in the Bill of Rights.
12 A further factor to take into account is the relationship between the person or group seeking to enforce their socio-economic rights and the entity against whom horizontal application is sought. It may be argued that private entities should only be regarded as bound by socio-economic obligations where a 'special relationship' exists between them and the relevant rights-bearer(s).
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Section 8(3) of the Constitution proceeds to indicate that rights would seldom directly apply to a 'private' dispute. The preferred manner to vindicate them in the private sphere would be by way of legislative enactment or through developing and/or limiting the rules of the common law, which would conceivably generate more effective remedies for private rights-infringements.
14 Further relevant in this respect is s 39(2) of the Constitution, which determines:
(2) When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.
It appears that South African courts are constitutionally mandated to develop the common law in situations where this is necessary for the effective enjoyment of socio-economic rights, regardless of the manner in which the rights are applied in a given case. Given the plethora of relevant legislative provisions regulating social service delivery and the vast body of common law that may be developed to give effect to socioeconomic rights, direct reliance on socio-economic rights in private disputes will thus likely be a rare occurrence. It may therefore be expected The most convincing argument against the horizontal application of socio-economic rights in the Constitution relates to the wording of subsec 27(2), which requires the state (and, by implication, only the state) to take reasonable measures in order to achieve the progressive realisation of the right of access to health care services. This appears to indicate that the obligations engendered by s 27 are too onerous to bind also individuals or other private entities.
15 However, such a view of s 27 is overly simplistic. While the obligation to progressively achieve universal access to health care services by way of reasonable measures indeed attaches only to the state, this is but one of the myriad of (positive and negative) obligations generated by s 27(1). Subject to the (express and implied) limitations on horizontal application derived from s 8 of the Constitution, all obligations inherent in s 27(1)(a) except for that set out in s 27(2) should in principle be viewed as capable of attaching to private entities. 16 However, the South African Constitutional Court's approach to the interpretation of s 27 has thus far not shed much light on the content of these obligations, nor on the extent to which they may be regarded as horizontally enforceable. In Grootboom, an access to housing case, the Court developed a so-called 'reasonableness approach' to the adjudication of socio-economic rights, which focuses on the obligation in ss 26(2) and 27(2) of the Constitution that measures adopted in pursuit of the progressive realisation of socio-economic rights must be reasonable.
17
The approach was also followed in relation to the right of access to health care services in Minister of Health v Treatment Action Campaign. In this case, the Constitutional Court dismissed arguments advanced by the amici curiae that s 27(1)(a) of the Constitution engendered a minimum core obligation to immediately provide essential medicines to those who are unable to access them for themselves and appeared unwilling to award any individually enforceable content to s 27(1)(a), separate from the overarching obligation contained in s 27(2). 18 This approach sparked much criticism for implying that the socio-economic rights in the Constitution amount merely to an amorphous, administrative law-like, state obligation to act reasonably when devising social policy.
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While the Treatment Action Campaign Court's remarks apply mostly to the question of minimum core obligations and do not in any way touch on the horizontal application of s 27(1)(a), its reluctance to read this subsection separately from s 27(2) significantly frustrates efforts to develop a coherent theory on the horizontal application of the right, since it complicates the process of distinguishing obligations capable of horizontal application from the state-restricted obligation elaborated in s 27(2).
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Thus far, the only allusion to the horizontal dimensions of s 27 in the jurisprudence of the Constitutional Court is to be found in a separate concurring judgment in Soobramoney v Minister of Health, KwaZulu Natal, where Madala J remarked in passing on the important role played by the private health care sector in rendering complex medical treatment beyond the resource capacity of the state. The judge viewed allegations that the appellant was not informed of his options to access private sector care as 'a serious indictment for the private sector' and concluded that 'the private sector is not before us and we cannot condemn it without hearing it'.
21 This seemed to imply that Madala J would not have difficulty in holding the private health sector accountable under s 27(1) if it were before the Court in an appropriate matter.
Looking towards non-judicial interpretations of the right of access to health care services, it appears that at least three kinds of obligations inherent to the right are capable of horizontal application. First, commentators generally agree that the negative obligation to respect socio-economic rights under s 7(2) of the Constitution must operate horizontally, if private parties are to have any remedy against unlawful private interferences with the exercise of their rights. In relation to s 27(1)(a), this implies an enforceable obligation on private entities to refrain from disrupting, denying, impairing or obstructing existing access to health care services without constitutionally acceptable justification.
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Secondly, there appears to be consensus that the equality threshold underlying the determination in s 27(1)(a) that 'everyone' is entitled to have access to health care services, 23 is horizontally enforceable in conjunction with the prohibition on unfair discrimination by private entities under s 9(4) of the Constitution. 24 This means that citizens should be able to demand access to medical treatment from private sources 21 Soobramoney v Minister of Health, KwaZulu Natal 1998 (1) SA 765 (CC) para 48. Chaskalson P, writing for the majority, seemed to distance himself from these remarks by declining explicitly to remark on the private sector's attitude in this regard. Ibid para 35. 22 See, in relation to the obligation to respect the right to health in international law, Nickel (note 10 above) 78; 82; Paust (note 6 above) 819; Shue (note 10 above) 88-9; and in relation to the horizontal operation of the duty under the South African Constitution Chirwa (ESR) (note 7 above) 5-6; Chirwa (SAJHR) (note 7 above) 559; 564; De Vos (note 9 above) 100; Ellmann (note 9 above) 460-61; Liebenberg (note 6 above) 415; Liebenberg (note 9 above) 178; Pieterse (note 7 above) 26. 23 The 'everyone' threshold to s 27(1)(a) is understood to forbid, first, any group-based distinctions in health care service provision, secondly, the arbitrary or unfair exclusion of any individual from the ambit of policies, laws and programmes which confer health-related benefits and, thirdly, the inequitable provision of health care services. Thirdly, horizontally enforceable obligations may well lurk in the requirement that access to health care services must be meaningful. This requirement is not explicit from the wording of s 27(1)(a) but is arguably inherent in the notion of 'access' to health care services. 26 In its 14th General Comment, the UN Committee on Economic, Social and Cultural Rights determined that health care services must be physically accessible, available, affordable, culturally acceptable as well as 'medically appropriate and of good quality' for the meaningful enjoyment of the right to the highest attainable standard of health.
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There are some indications in South African socio-economic rights jurisprudence that the notion of 'access' in s 27(1)(a) may be understood to imply similar qualitative standards.
28 Such an understanding of 'access' may entail an obligation for certain private entities to ensure that the acceptability, accessibility, availability and quality of health care The list is further augmented by provisions declaring that it amounts to unfair discrimination on the basis of race to provide inferior services to any racial group (s 7(d)) and that it amounts to unfair discrimination on the ground of gender to limit women's access to social benefits such as health benefits (s 8(g) There has thus far been one prominent attempt at enforcing such an obligation. In Strydom v Afrox Healthcare, the Pretoria High Court declared a contractual clause, that insulated a health care facility from delictual liability arising from the negligent conduct of its personnel, to be contra bonos mores and unenforceable. The Court regarded s 27(1)(a) as indirectly applicable to private hospitals and held that the right of access to health care services awarded patients a legitimate expectation that the services to which they have access would be rendered with skill and care by professional and trained health care personnel.
31 This amounts to the most definite affirmation of the horizontal dimensions and implicit quality standards inherent in s 27(1)(a) in South African jurisprudence to date, and is welcomed accordingly.
32 Whereas the SCA overturned this judgment on appeal (since it felt that the exclusion clause did not deny access to treatment and did not explicitly allow for negligent or substandard care), it assumed in favour of the applicant that the right could be horizontally applied and left open the question of whether s 27(1)(a) presupposed a minimum level of care.
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It would therefore appear that, notwithstanding the wording of s 27(2) of the Constitution and the Constitutional Court's ambivalent stance towards the interpretation of s 27(1)(a), there may be scope for the horizontal application of certain of the obligations engendered by the right of access to health care services. This conclusion is augmented by increasing acceptance that other health-related rights in the Constitution, notably the right not to be refused emergency medical treatment in s 27(3) and the right of children to 'basic nutrition, shelter, basic health care services and social services' in s 28(1)(c), entail certain horizontally enforceable obligations.
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As set out in II(a) above, the preferred avenue through which to give horizontal effect to human rights appears to be by way of judicial development of the common law. Even on the Constitutional Court's combined reading of subsecs 27(1) and (2) of the Constitution, commonlaw development appears to be a viable remedial paradigm for giving effect to the horizontal obligations entailed by s 27(1)(a). Jonathan Klaaren argues that, on a reading of the phrase 'reasonable legislative and other measures' in s 27(2) of the Constitution as including also judicial measures, it is possible to view the judicial task under s 27(2) as comprising an obligation to ensure that the common law, as part of the general legal framework for the realisation of socio-economic rights, is 'reasonable'. Hence, Klaaren regards courts as being constitutionally required to develop the common law in situations where this is necessary for the effective enjoyment of socio-economic rights. 35 Given that South African courts have for many years engaged in developing the common law in accordance with the changing social mores and are now under an explicit constitutional mandate to ensure that the common law resonates with the spirit, purport and objects of the Bill of Rights, they should be able to fulfill the remedial aspects of their role in this regard with relative ease. While the attempt in Afrox to align the common law with the values associated with s 27(1)(a) of the Constitution was ultimately unsuccessful, that case illustrates that it would be possible for courts to indirectly enforce certain horizontal aspects of s 27(1)(a), without straying too far from their institutional comfort zone. 36 In Carmichele v Minister of Safety and Security, the Constitutional Court determined that any court which is called upon to develop the common law in accordance with s 39(2) of the Constitution must first establish whether and to what extent the current state of the common law requires development, in light of the circumstances of the case. Thereafter, it should decide on the manner in which developments that are necessary for the common law to reflect the spirit, purport and objects of the Constitution should be effected in the context of the particular matter. 37 In the following section, I illustrate that current common law rules in relation to the regulation of the doctor-patient relationship could easily be applied or developed in a manner that adequately gives effect to the spirit of s 27(1)(a) of the Constitution. Such developments, I argue, may result in more tangible protection of the interests of the beneficiaries of the right of access to health care services in circumstances where their enjoyment of the right is threatened or curtailed by the actions of other private entities.
III THE RIGHT OF ACCESS TO TREATMENT AND THE COMMON-LAW REGULATION OF THE DOCTOR-PATIENT RELATIONSHIP
Private health care practitioners and institutions appear to be directly implicated by the constitutional guarantee of a right to have access to health care services, for the obvious reason that they are in the business of rendering the very services that are the object of the constitutional entitlement. The nature of the right to have access to health care services thus suggests the possibility of its horizontal application to private health care practitioners and institutions, whereas section II(b) above has shown that at least certain of the obligations imposed by the right are capable of horizontal application. The kinds of functions performed by health care practitioners and institutions, as well as their relationship to the public, further suggest that they are capable, in their day-to-day operation, of complying with (at least some of) the obligations inherent to the right of access to care. Private hospitals, especially, appear capable of bearing horizontal obligations. This is so, first, due to the significant resources at their disposal, secondly, to the fact that they render services identical to those rendered by public hospitals (which are directly bound by s 27 in terms of s 8(1) of the Constitution) and, thirdly, to the impact of the exercise of their powers and functions on the enjoyment of the right of access to care.
38 Indeed, from the perspective of rights-holders, there is preciously little difference between public and private health care institutions and it would seem incongruous for health-related constitutional rights to operate against some, but not other, health service providers.
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Apart from the obvious similarities between the functions fulfilled by private health care practitioners and those of their public sector counterparts, justifications for horizontal application of health-related rights against private doctors include the extent to which the private health care profession has historically been allowed to regulate itself and the significant state investment in the education of health care practitioners. 40 Moreover, given the extent of trust and dependancy within doctor-patient relationships and the imbalances of knowledge, power and resources that are inherent to them, these may be conceived as 'special relationships' to which socio-economic obligations should attach. Indeed, it is accepted in most legal systems that a number of healthrelated entitlements and obligations flow from a duty of care triggered by the contractual relationship between doctor and patient, that are not necessarily restricted to the terms of such contract.
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South African common law of contract and delict provides a detailed framework for the regulation of these entitlements and obligations within the doctor-patient relationship. To a significant extent, this framework already caters for the enforcement of constitutional health-related entitlements within the private realm. It also appears that a few, relatively uncontroversial, developments to the existing state of the common law may go a great length towards aligning it with the spirit, purport and objects of a Bill of Rights that contains a justiciable right to have access to health care services. In what follows, I provide brief examples of possible common law developments that would honour the constitutional obligation to protect the health-related socio-economic rights of the public from infringements by private health care practitioners, first, by crystallising the nature and extent of health care professionals' private socio-economic obligations and, secondly, by allowing for adequate, effective and appropriate relief for the victims of rights-violations that occur within the relationships between patients and private health care providers. 476G-H; 477A-B the contractual obligation flowing from taking on a patient was described as a 'special relationship' triggering a duty of care.
(a) Access to care and the common-law regulation of the obligation to treat
An obvious barrier to accessing health care services, especially in the private health care sector, occurs where health care practitioners or establishments refuse to render treatment to particular patients or groups of patients. Such refusal is typically justified on a variety of grounds, including the failure by patients to satisfy hospital admission requirements (such as having to produce proof of medical aid membership or having to sign indemnity forms), the inability of health care practitioners or facilities to render treatment of the kind requested, the inability of patients to pay for treatment and health care professionals' conscientious objection to rendering particular forms of treatment. It is conceivable that, whereas such a denial of care would often be legitimate, it may sometimes amount to an unjustifiable barrier to accessing health care services and may accordingly constitute an infringement of s 27(1)(a) of the Constitution. At common law, a health care professional is as a general rule free to refuse to accept a particular person as a patient. 42 Once a health care practitioner has accepted a patient, however, she or he is contractually, morally and ethically obliged to continue rendering treatment. Exceptions to this general rule include situations where treatment can feasibly be left to another health care professional who is willing to treat; where the health care practitioner issues sufficient instructions for further treatment; where further treatment is medically unnecessary, futile or likely to do more harm than good; where the patient refuses further treatment or where the practitioner gives the patient reasonable notice of her intention to discontinue treatment while simultaneously ensuring that alternative treatment options are available. 43 It is thus possible to hold a health care professional delictually liable for withholding treatment unreasonably, in circumstances where a doctor-patient relationship has come to be established. In determining whether or not a refusal of treatment was reasonable, courts take into account factors such as the doctor's knowledge of the patient's condition, the nature and seriousness of the patient's condition, the ability of the doctor to assist the patient, The constitutionalisation of a right to have access to health care services must necessarily influence the above assessment. I would argue that the right to have access to health care services challenges the foundation of the common law position that health care professionals are regarded as always being free to refuse treatment, unless a doctor-patient relationship has already been established. At the very least, the horizontal operation of the right to equality and the concomitant equality guarantee underlying the right of access to health care services should have the effect of precluding any arbitrary refusal of treatment or any refusal that is motivated by unfair discrimination. 45 The common law should accordingly be developed to reflect this. In addition, I would argue that the values associated with the right to have access to health care services would be better served by reversing the starting point of the common law inquiry. This would entail that health care professionals are regarded as duty-bound to provide treatment, regardless of the presence of a preexisting doctor-patient relationship, unless they can offer constitutionally acceptable justification for refusing to do so. Accordingly, health care professionals would incur delictual liability for damages suffered as a result of any unjustifiable refusal to render treatment.
Developing the common law in the manner described here would serve either to secure access to health care services for patients who were at risk of being denied access without constitutionally acceptable justification, or to tangibly compensate such patients for damages suffered as a result of such denial of access. Whereas there obviously has to be guarded against placing an undue burden on health care professionals to render care regardless of the circumstances or their reasons for refusal, it is submitted that health care professionals' interests in this regard could be adequately protected by developing rules of common law that limit patients' right of access to care, in accordance with s 8(3)(b) of the Constitution. The accepted common law grounds of justification for refusal to continue treating existing patients and the factors to be taken into account in determining the reasonableness or otherwise of such refusal, could serve as a useful starting point in this respect.
An inquiry into the reasonableness and justifiability of a refusal to render particular treatment would often boil down to balancing interests of health care professionals against those of their would-be patients. One particularly controversial example of this is where a refusal to treat relates to a health care professional's moral, religious or ethical objection to rendering particular kinds of treatment. The context in which such conscientious objection appears to arise most often is the provision of termination of pregnancy services under the Choice on Termination of Pregnancy Act 92 of 1996. Especially in rural areas, several instances of health care professionals refusing to terminate pregnancies, out of moral or religious objection, have been documented. This has resulted in a de facto denial of access to termination services in situations where the requested treatment is not accessible or available elsewhere in the vicinity. 46 An inquiry into the constitutional acceptability of justification for refusing to perform a termination of pregnancy due to conscientious objection must necessarily involve a balance between the implied right of health care professionals to conscientious objection (derived from the right to freedom of conscience, religion, belief and opinion in s 15 of the Constitution) and the express right of patients to have access to reproductive health care services.
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The Choice on Termination of Pregnancy Act does not indicate how this balance should be struck, although the determination in s 6 that women who request termination services should be informed of their rights in terms of the Act does impose limited restrictions on rights of conscientious objection. Similarly, Charles Ngwena argues that refusal to perform a termination of pregnancy out of conscientious objection would generally amount to a reasonable and justifiable limitation on the right of access to reproductive health care services, unless the termination is required as a matter of medical emergency. Ngwena nevertheless regards health care professionals as duty-bound, notwithstanding their rights of conscientious objection, to refer the patient to a facility where a termination service may in the alternative be accessed. Ngwena further hints that rights of conscientious objection may more readily be limited in rural areas where such alternative facilities are not available or accessible.
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I would go further to suggest that, in circumstances where a refusal to provide medical treatment due to conscientious objection amounts to a de facto denial of access to care, implied rights of conscientious objection should be overruled by the express right of access to health care services. In other words, the interests of patients should generally be held to outweigh those of medical practitioners in this context. Refusal to treat due to conscientious objection would, on my suggestion, be regarded as reasonable and justifiable only in circumstances where alternative 9; 11-3; 16. services are practically available and accessible to the patient and where the patient was alerted to such options by the health care professional.
(b) Quality of care and the common law on medical negligence
As argued under II(b) above, the s 27(1)(a) right to have access to health care services must be understood to imply a justiciable standard of quality of care, for it to comply with relevant international human rights norms and to have practical significance for those who suffer damages through receiving negligent or substandard care. Furthermore, the state's obligation to protect citizens from private infringements of the right to have access to care requires the presence of effective and practicable remedial avenues which ensure that rights-bearers are in the position to demand that the health care services they receive satisfy at least minimum standards of professionalism and scientific appropriateness. Patients should further be entitled to adequate compensation for damages suffered as a result of receiving care which falls short of such standards.
There have been welcome obiter remarks by South African High Courts which acknowledge that the enjoyment of the right of access to health care services is significantly compromised where quality standards are not adhered to or are not enforced. 49 The task of establishing when the quality of treatment received is to be regarded as adequate, so as to satisfy the quality standard inherent in s 27(1)(a), has been significantly simplified by the development of a quality yardstick in common-law cases dealing with medical negligence. This standard involves that failure by a health care professional to exercise a degree of skill and care that may reasonably be expected of the average, reasonably skilled practitioner in his or her field of medical expertise in similar circumstances, can lead to contractual or delictual liability. 50 I would submit that the implied standard of 'reasonable care' is sufficiently flexible to accommodate quality concerns in relation to s 27(1)(a), while simultaneously remaining realistic and sensitive to the context within which health care services are rendered. The standard thus strikes a fair balance between the competing interests of health care professionals and patients in this regard. Common law accordingly presents a viable remedial avenue for recipients of negligent or substandard care.
However, there are practical impediments regarding the application of the common law quality standard to concrete cases, that significantly restrict its remedial potency and accordingly diminish its effectiveness. The spirit, purport and objects of a Constitution which takes health rights seriously require that these be acknowledged and addressed, either through a development of the relevant legal principles or through a change in the manner in which courts currently apply them.
One such impediment, relating to the application (rather than the content) of the medical negligence standard, is occasioned by the inherent imbalance in scientific knowledge (and other resources) between patients and doctors. This imbalance, coupled with the discipline-specific and scientific nature of a test inquiring into 'reasonable care' rendered by a 'reasonable practitioner', make it notoriously difficult for a patient to prove negligence or wrongdoing on the part of a health care professional. 51 An obvious manner in which to alleviate this difficulty would be to apply the maxim of res ipsa loquitur in medical negligence cases where an inference of negligence seems justified by the circumstances of the case. However, South African courts have historically been unwilling to apply the maxim in cases of alleged medical negligence, out of deference to the medical profession and in empathy with the often difficult conditions under which health care professionals operate. 52 Whereas one must remain sympathetic to these conditions, I agree with suggestions that res ipsa loquitur should, at least where 'the prejudicial result is clearly in contrast with the acknowledged therapeutic objectives and technique of the operation or treatment in question', find application in cases of alleged medical negligence. 53 This is required not only by the constitutional guarantees of equality and a fair trial, 54 but also by the values associated with s 27(1)(a). The application of the maxim in such cases would significantly enhance the potential of s 27(1)(a) to address the imbalances in power inherent to the doctor-patient relationship and to result in adequate compensation for those whose rights to receive care of an appropriate quality have been infringed.
A further, and arguably more pernicious, impediment to the effectiveness of the relevant common law principles in securing tangible relief for patients whose rights to receive care of an adequate quality have been infringed, is that the principles are increasingly excluded from application in the majority of doctor-patient relationships in the private health care sector. The great majority of private health care institutions indemnify themselves against damages resulting from substandard or negligent care administered by their personnel, by insisting that patients waive their remedies in this regard upon entering into a contract of admission to the institution. So prevalent is this practice that virtually no patient of a private health care institution can nowadays successfully hold the institution liable for rendering negligent or substandard care. 55 In Afrox Healthcare v Strydom, the Supreme Court of Appeal overturned a finding of the High Court that the terms of such an exclusion clause were contra bonos mores and unenforceable by virtue of infringing s 27(1)(a), since it felt that the terms of the exclusion clause did not deny access to treatment and did not explicitly allow for the rendering of negligent or substandard care. The argument that s 27(1)(a) presupposed a minimum level of care was accordingly held not to be relevant in the circumstances. 56 While the Court was arguably correct that exclusion clauses do not themselves deny access to care or condone negligent or substandard care, 57 it failed to appreciate that such clauses prevent patients from availing themselves of their only meaningful remedy where the quality guarantee underlying their right to have access to health care services has been dishonoured. 58 This is patently incompatible with the ethos of a Bill of Rights that regards this right as justiciable and promises appropriate relief for its infringement. Such a de facto expurgation of the common law pertaining to medical negligence from private doctor-patient relationships may clearly be avoided, by limiting the ambit of the common law understanding of freedom of contract in order for it to resonate with the values associated with s 27(1)(a) of the Constitution. It has for example been argued that, given that exemption clauses amount to a de facto waiver of the qualityguarantee underlying the right of access to health care services, private hospitals should be under an obligation to alert prospective patients to their existence. 59 I would, however, argue that exclusion clauses in hospital admission contracts should per se be viewed as being against public policy (given that the concept of public policy must be understood as also embodying the values underlying the rights in the Bill of Rights, including the various rights associated with the right to health) and as accordingly being unenforceable. 60 It is hoped that Afrox will not be the last word on the constitutionality of such exclusion clauses and that the SCA or the Constitutional Court will adopt an approach that is more sympathetic to the dilemma of individual patients attempting to assert their right of access to health care services against the powerful collective of the private health care sector.
IV CONCLUSION
In order for justiciable socio-economic rights to have meaningful significance for their beneficiaries, the rights must, in appropriate circumstances, be capable of tangibly contributing to the satisfaction of the needs that prompted their constitutional inclusion. 61 One manner in which the effectiveness of socio-economic rights may be enhanced in this respect is by allowing for the rights, or the values associated with their protection, to infiltrate the legal regulation of 'private' relationships that are crucial for their enjoyment.
In this article, I have argued for the indirect horizontal application of socio-economic rights to such relationships. I have shown that the South African constitutional text allows for the application of some of the obligations imposed by socio-economic rights to certain private entities, but also acknowledged that such application should, for the most part, be indirect (by way of legislative regulation and/or common law development). I then identified and elaborated upon several obligations inherent to the right of access to health care services that appear capable of such horizontal application. I proceeded to focus on the indirect horizontal impact of these obligations on the private-law regulation of the doctorpatient relationship, one of a number of 'special relationships' that is central to the actualisation of the right. 62 I provided examples of instances where the rules of common law that regulate aspects of this relationship may be developed, or applied differently, in order to give better effect to the spirit, purport and objects of the right to have access to health care services and in order to honour the State's constitutional obligation to protect individual members of society from infringements of this right by private entities.
I believe that there is significant unexplored potential for the actualisation of socio-economic rights through their indirect horizontal application. This is so, first, because of the fairly extensive body of common law principles applicable to the doctor-patient relationship and other 'special relationships' from which socio-economic obligations may flow. These rules often present a detailed and context-sensitive legal framework for the elaboration and enforcement of private socioeconomic obligations and allow for the granting of effective remedies to individuals whose interests have been adversely affected by other private entities' non-compliance with these obligations. In many instances, the current state of common law already gives effect to constitutional socio-economic guarantees in this respect, or requires only minimal developments or shifts in application in order for it to do so. Secondly, South African courts are likely to be more comfortable with the evaluative and remedial paradigms associated with common law development than with the direct application of socio-economic rights. This is because South African legal culture, like legal cultures in most liberal democracies, tends to be skeptical of direct judicial involvement in socio-economic matters but accepts the judicial development of common law rules, in accordance with prevailing societal morality, as uncontroversial. 63 Common law therefore not only offers a wide array of 62 Other 'special relationships' that may be equally significant for the enjoyment of the right of access to care include the parent-child relationship, the employer-employee relationship and contractual relationships such as those between Medical Aid Schemes and their members. The values associated with the constitutional protection of the right to have access to health care services may also usefully infiltrate the regulation of these relationships. 63 On the challenges posed by liberal-democratic legal culture, and in particular the conservative South African variant thereof, for the judicial enforcement of socio-economic rights, see Pieterse (note 2 above) 396-99 and authorities cited there.
potential remedies that may amount to adequate reparation for infringements of socio-economic rights, but also provides the ideal environment for an exploration of their horizontal dimensions. Overall, this article has shown that the legal consequences of justiciable socio-economic rights may extend beyond the effects of asserting concrete, positive claims against states in public law litigation. Since meaningful access to socio-economic amenities is often dependent on the assertion of and compliance with socio-economic claims within private relationships, the actualisation of justiciable socio-economic rights also requires the transformation of those aspects of private law that regulate such relationships. Moreover, since it cannot be denied that the effects of poverty and associated socio-economic deprivation transcend the public and private spheres, it is essential that the legal tools occupied with the alleviation thereof do the same.
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